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EDITORIAL NOTES. 


AN editor shut up in his library on warm nights in August, 
while most of the lawyers are taking their vacations, cannot be 
expected to make any suggestions which will be of much interest 
to the Bar when they return refreshed to their work in September. 
There is one, however, which they will all agree with, and if it isan 
old one it is only because it relates to an old grievance not yet 
removed, and that is that the Circuit Courts ought not to be 
opened in the first week in September. That week is generally 
one of the hottest, most uncomfortable and unhealthy of the year. 
The next week is the first that ever marks the approach of 
autumn, and that is early enough to begin the autumn work. 
The term used to begin in the third week in September and the 
change to the first was made when the Circuit lists were very long. 
Now they are short and the work of the session can easily be 
done in the old time. If it is begun later it will be done better 
and more quickly. Will not the Supreme Court consider this 
question and make this change which would be good for them- 
selves, for the Bar and for the suitors ? 


MUNICIPAL REFORM has been the subject of discussion in the 
magazines for September. John A. Kasson, M. C., has an article in 
the North American in which he says the entire problem of genuine 
and lasting municipal reform turns upon this question: ‘‘Keep- 
ing to the elective basis and to the usual organization of mayor, 
aldermen and common council, who should have the rights of 
electors?’ ‘‘The unassailable principle is that of taxation and 
representation of interest in profits and losses; that is to say a 
taxation variable with municipal expenditures and liabilities, 
All such tax payers, and none others, are shareholders in the 
corporation, suffering from its liabilities and profiting by its pros- 
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perity. On every just principle theirs is the voting power,’’ and Mr. 
Kasson proposes the plan adoptedin Vienna. ‘The whole body of 
electors may be divided into three classes, each electing an equal 
number of representatives in the board of aldermen and council. 
The land owners paying annual taxes exceeding $ may elect one- 
third, other proprietors, manufacturers and merchants paying over 
$ in annual taxes may elect another third, all other classes, to 
whom may be added the professional classes, householders and 
others, may elect the other third. The whole body of municipal 
representatives so elected may meet and by majority elect the 
mayor.” 

William R. Grace, former Mayor of New York, has written an 
article in Harper’s, in which he proposes a remedy which has 
already been adopted in New Jersey. His remedy is 
to accord constitutional protection to local government by 
providing in the State Constitution for the enactment 
of a general code for the government of all cities; which 
code shall never be changed or amended, except in such manner as 
to affect all cities alike. ‘‘ Municipalities will then,’’ he says, 
** cease to be ‘the sport of the lobby,’ and the fruits of popular 
activity in striving to secure good government cannot be stolen by 
the politicians through the intervention of the central authority.”’ 
Mr. Grace’s experience in New York city, where the legislature did 
not permit him to carry out all his own ideas of reform, has caused 
him to magnify the effect of this source of evil. It is plain that it 
is not the chief cause of all our difficulties in the cities of New Jer- 
sey and that the adoption of this constitutional amendment has not 
been a complete cure for us. This system, however, has not yet 
had a fair trial in New Jersey; its effect thus far has been to prevent 
needed changes in the charters of our cities. The hard and fast 
rule of the constitution has simply crystalized our growing and 
still imperfect charters, and the evil will continue to be felt until 
we can agree to adopt a system of wise and comprehensive laws for 
the government of various classes of cities throughout the state. A 
beginning of this has been well made but the attempt to provide 
for the government of the largest cities was unsuccessful last win- 
ter, owing, in part, to the crudity of a plan which was good in prin- 
- ciple, and, very largely, to the jealously with which the people of 
the cities look upon the strong government which is necessary for 
the efficient management of their affairs. 

When we make another such attempt it would be well to consult 
the English Municipal Corporations Act of 1835. This took as its 
model the best administered municipal corporations, and provided 
a uniform system for all boroughs to which it applied. It annulled 
all charters inconsistent with its provisions, and framed ‘‘a model 














EDITORIAL NOTES, 259 


constitution which, with slight modifications, should apply to all 
towns then or thereafter to be brought under the act.’’ This ‘‘ great 
charter of English municipal liberty,’ as it has been called, has 
many times been amended by general laws, and the whole has now 
been reduced to a single act, which Mr. Chalmers speaks of as 
““ probably the best drafted act on the statute book,’’ and which is 
known as the ‘‘ Municipal Corporations Act of 1882.’’ 





Tue New Jersey case of Crowell v. Hospital of St. Barnabas, 
has become a leading case throughout the United States on the 
subject of the liability of one who assumes a mortgage. This de- 
cision pointed out clearly the fact that the liability 
of the purchaser to the mortgagee was equitable and 
not legal; that it was indirect and dependent and 
not direct and absolute. The New York courts, confusing legal 
and equitable remedies, were beginning to lose sight of the dis- 
tinction between a legal and an equitable liability and had already 
made a good deal of confusion in the law, but this decision having 
placed the liability on its true basis was immediately recognized 
in other states as sound law and has been followed by nearly every 
case which has been decided since. The latest case is Osborne v. 
Cahill, Sup. Ct. of App. of Virginia, Apr. 1883,16 Rep. 189. The 
court says: The mortgagee does not acquire a right of action 
against the purchaser, but the benefit flowing to him is limited toa 
right to be subrogated to the rights of the debtor. His right is 
simply a right of substitution, subject, however, to the equities be- 
tween the purchaser and his immediate grantor. 1 Jones Mort. 
$755, Crowell v. Currier 27 N. J. Eq. 154; Crowell v. Hospital of St. 
Barnabas, 7d. 650. It was held that where several grantees have 
assumed the mortgage, if in fact there is nothing due from the last 
purchaser to his grantor, neither the mortgagor nor the mortgagee 
can recover the mortgage debt from him personally. 


United States v. Field, 16 Fed. Rep. 778, follows a long series 
of decisions in the inferior Federal courts, and holds that passing 
counterfeit money may be prosecuted by information instead of 
indictment, because it is not an infamous crime within the mean- 
ing of the constitution, because it was not a felony at common law 
and has not been declared infamous by statute. The report of the 
case is followed by a note by Francis Wharton, in which he ad- 
mits that the decision is in accordance with the authorities, but 
insists that the conclusion of the eminent judges is wrong for the 
following reasons: An infamous crime is not necessarily a felony. 
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Perjury and forgery were misdemeanors at common law and yet 
were considered infamous, and passing counterfeit money is close- 
ly akin to forgery. The punishment which follows conviction, 
being imprisonment in the penitentiary at hard labor, has the ef- 
fect of bringing disgrace upon the accused, and acrime is infamous 
which has the effect of bringing this disgrace upon the perpetrator. 
And again, it is not to be assumed that Congress intended to dis- 
pense with grand juries in cases in which the punishment is im- 
prisonment at hard labor for not less thana year. Citing Cooley 
Const. Law 29. 


In Hale v. Morse, Sup. Ct. of Errors of Conn., 1883, 49 Conn., 
it was held that a payment of a debt accompanied by acts or words 
showing that the debtor does not intend to pay more, will not re- 
vive the unpaid balance of the debt, if it is barred by the statute 
of limitations, nor arrest the running of the statute if it is not 


barred. 


Gaines ». City of New Orleans, May 3, 1883, 17 Fed. Rep. 16, 
is a sequel to the famous suit in which Myra Clark Gaines recov- 
ered her title toa large part of the land of New Orleans. The 
present suit isa bill in equity for a discovery as to the means 
which have been employed by the city during the forty years of 
litigation to prevent the plaintiff from recovering possession of this 
property, and also for an account of the rents.and profits for forty- 
five years. The court held that the suit was properly brought in 
equity and overruled all the exceptions to the Master’s report. 
The Judge said: ‘‘This isa peculiar case. It calls a defendant 
to a reckoning for fifty years of flagrant and already adjudged 
wrong. The complainant has already recovered possession. The 
restitution, to which the complainant was and is entitled, is found- 
ed upon decrees between the parties which establish it conclusive- 
ly. The hindrance on the part of the defendant and the amount 
of compensation due are fully proven. The bad faith on the part 
of the defendant has been previously determined, and is a thing 
- adjudged. The court must not be deterred by the magnitude of 
the amount involved from the application of settled principles of 
law and the deduction of conclusions which follow from estab- 
lished facts.’ 

The decree was as follows : 


For improved and unimproved land already in judgments. .......... .++.+0. $ 576,707 92 
For balance of rents, unimproved land...........2e- cece eer ee eens eee 1,348,959 91 
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REMOVAL OF CAUSES. 


DIVERSITY OF CITIZENSHIP MUST EXIST AT THE COMMENCEMENT OF THE SUIT. 


The Supreme Court of the United States decided at the last term 
a question upon which there had been a great deal of controversy 
in the inferior courts. The question was whether under the act of 
1875, the diversity of citizenship requisite for the removal of a 
cause to the Circuit Court must exist at the commencement of the 
suit, or whether it was enough if the parties were citizens of dif- 


. ferent states when the petition for removal was filed. It was de- 


cided on May 7, 1883, in Gibson v. Bruce, 2 Sup. Ct. Rep. 875, 
that the diversity of citizenship must exist both at the commence- 
ment of the suit and also when the petition is filed. The removal 
of causes has now become a matter of such common practice, 
that it is important for every lawyer to be familiar with the course 
of decision of the subject, especially as the attempt to remove a 
cause always requires prompt decision on the part of the counsel of 
the party who desires to resist the removal. It may be interesting 
therefore to follow the course of decision which has ended in the 
conclusion of the Supreme Court above referred to. 

The Supreme Court decided in Insurance Co. v. it es 95 U. 
S. 183, that in order to removea cause under Section 12 of the 
Judicary Act of 1789, the petition must allege the citizenship of the 
parties at the commencement of the suit. This decision was based 
upon the words of the statute of 1789, and the court expressly re- 
served its opinion on the act of 1875, saying that the phraseology 
employed in the acts of 1866, 1867 and 1875 is somewhat different, 
and that they were not then called to give a construction 
of those statutes. The opinion of the court in Insurance Co. v. 
Pechner was read by the Chief Justice, October term, 1877. He 
said the application for removal in this case was made under Sec. 
12 of the Judiciary Act of 1789, 1 Stat. 79, and after quoting the 
statute he said: ‘‘Clearly this has reference to the citizenship of 
the parties when the suit is begun, for the language is ‘If a suit be 
commenced by a citizen of the state in which the suit is brought 
against a citizen of another state, the defendant may when he enters 
his appearance, petition for its removal.’ The phraseology em- 
ployed in the acts of 1866, 14 Stat. 307, 1867, id. 558, and 1875, 
18 id. 470, and in the Revised Statutes Sec. 639, is somewhat differ- 
ent, and we are not now called upon to givea construction of the 
language there used. As to the act of 1789, we entertain no doubt 


‘ in this particular.”’ 


Afterwards, in December, 1880, the same question came before the 
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Supreme Court in Bondurant v. Watson, 103 U. S. 281, but they 
avoided the decision of it. It was objected that the petition for re- 
moval did not aver the citizenship at the commencement of the suit. 
The court said *‘ whether under the act of March 3, 1875, C. 127 
* * * such an averment is necessary is a question which was ex- 
pressly reserved by this court in the case of Insurance Co. v. Pech- 
ner, and which it has never decided. We do not find it necessary 
to decide it now, for the evidence in the record satisfies us that Mrs 
Bondurant was a citizen of Mississippi on June 25, 1875, when the 
proceeding against her was begun.’’ The question therefore was 
left fairly open for the discussion of the inferior courts, and many 
of them took part in it. 

Section 2 of the act of 1875 provides ‘‘that any suit of a civil 
nature, at law or in equity, now pending or hereafter brought in 
any state court * * * in which there shall be a controversy be- 
tween citizens of different states * * * either party may remove 
said suit into the Circuit Court of the United States for the proper 
district. The acts of 1866 and 1867 are in this particular 
substantially the same as that of 1875. 

The act of 1867 came before Mr. Justice Miller in Johnson v, Mo- 
nell, 1 Woolw. 390, before the decision of Insurance Co. v. Pech- 
ner. He held that the right of removal was not limited to parties 
who were citizens of different states at the time the suit was com- 
menced, and that at least by strongest implication the act provided 
otherwise. And this was ina case in which the petitioner had bona 
jide become a citizen of a different state while the suit was pending. 

In Me Girrity v. White, 3 Dill. 350, in 1874, Judge Dillon cited 
Johnson v. Monell, and held that a removal might be made in sim- 
ilar circumstances under the act of 1866. 

In May 1879 the construction of the act of 1875 came before 
Judge Blatchford in Mc Lean v. St. Paul and Chicago R. Co. 16 
Blatch. 309. After referring to the decision of the Supreme Court 
in Insurance Co. v. Pechner, he said: ‘‘ As there is nothing before 
the state court in this case, and there is nothing before this court 
to show that the plaintiff was a citizen of the State of New York 
when this suit was commenced, it follows that this court would 
have no jurisdiction of this suit if the removal were sought under 
‘ a statute worded as is $12 of the Judicary Act of 1789,”’ and then, af- 
ter stating the words of the act of 1875, and the act of 1867, he 
quoted the opinion of Mr. Justice Miller in Johnson v. Monell, and 
said that his observations in regard to the act of 1867 fully applied 
to the act of 1875. He also cited McGirrity v. White with ap- 


proval, and held that it was sufficient if the diversity of citizenship 
existed when the petition for removal was filed. 
This decision of Mr. 


Justice Miller in Monell v. Johnson, which 
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was thus held to apply to the act of 1875, was made before the de- 
cision of Insurance Co. v. Pechner, and it is worthy of note that 
Judge McCrary afterwards refers to Mr. Justice Miller as his au- 
thority for holding that the principle of this case applies to the 
act of 1875. In Beede v. Cheeney, Dec. 1880, 5 Fed. Rep. 388, 
Judge McCrary holds that under the act of 1875 the petition must 
allege the citizenship at the commencement of the suit, and in his 
opinion he merely refers to the decision of the Supreme Court up- 
on the act of 1789, and says: ‘‘In a case recently decided in St. 
Louis, where Mr. Justice Miller was present in court, it was held 
that the same rule prevails under the act of 1875.’”’ He seems to 


have been ignorant of the decisions of Judge Miller himself in 


Johnson v. Monell, and of the other cases above referred to. 

The case referred to in which Mr. Justice Miller was present must 
have been Kaeiser v. Illinois Cent. R. R. Co., Oct. 20, 1880, 6 Fed. 
Rep. 1, in which Judge McCrary compares the act of 1789 with that 
of 1875, and says, that the words any swit commenced in the for- 
mer act are identical in meaning with the words any suit hereafter 
brought in the latter, that they mean precisely the same thing, and 
that the meaning in both cases is, that the controversy must be be- 
tween citizens of different states, when the suit is commenced or 
brought, and in this opinion, it appears by the report, Miller, C. 
J., concurs. 

In Rawle v. Phelps, 9 Cent. L. J. 46, in a carefully considered 
opinion it was held by the Judge of the Eastern District of Michi- 
gan that, under the act of 1875, the petition of removal must allege 
the citizenship at the commencement of the suit. 

But in Curtin v. Decker, January 1881, 5 Fed. Rep. 385, Dyer, 
D. J., referring to this case, says he is constrained to take a differ- 
ent view of the statute, and citing the case above mentioned and 
several others, decides that if the required citizenship exists when 
the petition is filed it is sufficient. 

After this comes Bruce v. Gibson, Nov. 21, 1881, 9 Fed. Rep. 540. 
Baxter, C. J., citing all the previous cases, says that they are in 
hopeless conflict and decides that the case cannot be removed un- 
less the required citizenship existed when the suit was commenced. 
He says the act of 1875 is not susceptible of any other construction, 
and that if it expressly provided the contrary rule it would be be- 
yond the power of the legislature and therefore void. In the latest 
case in a circuit court the opposite opinion was maintained. In 
Glover v. Shephard, W. D. Wisconsin, April 2, 1883, 15 Fed. Rep. 
833, Bunn, J., rebels against the decision of the Supreme Court in 
Insurance Co. v. Pechner upon the act of 1789. He says: ‘“‘It is 
difficult to find anything in the statute to render such a holding 
necessary and especially when the purpose of the law is consider- 
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ed.’ * * * *‘*But such has never been the holding under the 
act of 1866 or that of 1875. One evident purpose and effect of the 
act of 1875 was to enlarge the jurisdiction of the Federal courts in 
removal cases and to make the statute more nearly commensurate 
with the constitutional provision.” 

It appears from this review of the course of decision that the 
greater number of the judges before whom the question came 
reached the conclusion that it was sufficient under the act of 1866, 
the act of 1867, or that of 1875, that the parties should be citi- 
zens of different states when the petition was filed, but the Su 
preme Court has now declared that this conclusion is wrong. With- 
out discussing the arguments used by the two parties in this judi- 
cial debate, the Supreme Court in Gibson v. Bruce, affirming the 
decision of Baxter, J., in Bruce v. Gibson, above cited, has declar- 
ed that ‘ta suit cannot be removed from a state court under the 
act of 1875, unless the requisite citizenship of the parties exists both 
when the suit was begun and when the petition fur removal is 
filed.”’ 

Waite, C, J., delivering the opinion of the court says: ** The 
construction of the act is by no means free from doubt, but on full 
consideration we are of the opinion that the requirement of the old 
law, that the necessary citizenship should exist when the suit was 
brought, was not abolished. We cannot believe it was intended to 
allow a party to deprive a state court of the jurisdiction it has once 
rightfully acquired over him by changing his citizenship after a 
suit is begun, and that would be the effect of the law if the right of 
removal is made to depend only on the citizenship existing at the 
time a removal isapplied for. But we are also of the opinion that 
because of the extension of the time for applying for removal, and 
because neither party need be a citizen of the state in which the 
suit is brought and either party may apply, it was the intention to 
provide that the controversy should be between citizens of different 
states at the time of removal. In this way the jurisdiction of the 
circuit court of the United States will only attach when there shall 
be a controversy between citizens of different states at the time the 
suit is transferred, and the right to the transfer will depend on the 
_ citizenship when the suit was begun and when the petition for re- 
moval is filed.”’ E. Q. K. 











THE UNITED STATES v. GEORGE E. STARN. 


‘ (United States District Court of New Jersey, July 24, 1883.) 
a Pension Agent—Statutes—Construction, ment was Sect. 5485, which imposed a pen- 
n —By the act of March 3, 1873, Congress alty for taking more compensation than is 
e provided (1) that pension agents should not _ provided in Sect. 4785 and this section was 

demand or receive a compensation greater repealed. 

than $25 and (2) that any person who On motion to quash an indictment under 
e should receive more than is hereinbefore pro- Sect. 5485, He/d, that there was no law to 
e vided should be punished. which the penalties could be applied and 
5 In the Revised Statutes the first part ap- that the court cannot supply the omission of 
1g pears as Sect. 4785 and the second as Sect. Congress on the ground that it must have 
L- 5485, but in the latter, instead of the words __ been the intention of Congress to have the 
L ‘*than is hereinbefore provided” are the penalties apply to the new statutes. The 
3 words, ‘‘than is provided in the title rela- court can not upon any conjectures of policy 
: ting to pensions” referring to Sect. 4785. which it may entertain, supply an intention 
i June 20, 1878, a new act was passed mak- which cannot be derived from the language 
e ing it unlawful to receive compensation ex- employed. 
o ceeding ten dollars and repealing Sect. 4785. The omission has now been supplied by 
- The only section providing for a punish- the act of March 3, 1881. 


h A. Q. Keasbey, U. 8. District Attorney, for the U. S. 
Messrs. 8S. H. Grey and Thos. B. Harned for defendant. 


. Nixon, J.: The defendant is indicted under $5485 of the 
e Revised Statutes. The first count of the indictment charges that 
1 _ being the agent of one Benjamin Barnes in procuring his pension, 
d he demanded and received from the said Benjamin a compensation 
6 for his services, in prosecuting said claim, greater than was pro- 
o vided in the Title of the Revised Statutes of the United States 
e pertaining to pensions. The motion is to quash the said count 
a on the ground that when the alleged offence was committed, to 
vf wit: on May 1, 1880, there was no provision in the Title of the Re- 
a vised Statutes pertaining to pensions, limiting the fee, which an 
t agent or attorney might lawfully demand and receive for his ser- 
ad vices in a pension case. 

e On the 3d of March, 1873, the Congress of the United States 
° passed an act to revise, consolidate and amend the laws, relating to 
t pensions, 17 Stat. at L. 566. By the 31st Section, it was enacted in 
e substance: (1) That no agent, or attorney, or other person instru- 
1] mental in prosecuting any claim for pension, shall demand or 
e receive any other compensation for his services in prosecuting a 
e claim for pension than such as the Commissioner of Pensions 


a shall direct to be paid to him, not exceeding twenty-five dollars. 
(2) That any such person, who shall directly or indirectly contract 
for, demand or receive any greater compensation for his services 
than is hereinbefore provided ; or who shall wrongfully withhold 
from a pensioner the whole or any part of the pension allowed 
and due such pensioner, shall be deemed guilty of a high misde- 
meanor, and, upon conviction thereof, shall, for every such offence, 
be fined not exceeding $500, or imprisoned at hard labor not ex- 
ceeding two years, or both at the discretion of the court. (3) And 
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if any guardian, having the charge and custody of the pension 
of his ward, shall embezzle the same, or fraudulently convert it 
to his own use, he shall be punished by fine not exceeding $2,000, 
or imprisonment at hard labor for a term not exceeding five 
years, or both at the discretion of the court. 

When the Commissioners appointed to revise and consolidate 
the statute laws of the United States (Sec. 14 Stat. 74), came to 
this section, they thought proper to subdivide it into three sec- 
tions, and to place them in different parts of the Revision. The 
first part thereof appears under the title pertaining to pensions 
and is §4785 of the Revised Statutes. The second division was 
set in the VI Chapter of the title relating to Crimes, and is 
$5485; and the third is printed under both these titles being 
numbered in the one §4783 and in the other $5486. The Commis- 
sioners were authorized in the 2d Section of the law appointing 
them in the performance of their duties to make such alterations 
as they deemed necessary to amend the imperfections of the 
original text. They hence inserted in $5485, in lieu of the words 
of the former law, ‘‘than is hereinbefore provided’’ the phrase 
‘*than is provided in the title pertaining to pensions”’ referring, 
doubtless, to $4785. 

The law thus stood until June 20, 1878, when a new act was 
passed, entitled, ‘‘ An Act relating to claim agents and attorneys 
in pension cases,’’ (20 Stat. 243), by the provisions of which it 
was made unlawful for any one to demand or receive for his ser- 
vices in a pension case, a greater sum than ten dollars—the 2d 
Section expressly repealing $4785 of the Revised Statutes. This 
enactment and repeal upon its face seems to have rendered it 
unlawful, under the provisions of the statutes at large, to demand 
or receive more than ten dollars for services in procuring a pen- 
sion; to have removed all limits to charges in such cases from 
the sections of the title pertaining to pensions; and to have left 
standing a penalty for the violation of a section which was no 
longer in force. 

On March 3, 1881, (1 Sup. to Rev. Stat. 602), the Congress en- 
acted that ‘*The provisions of $5485 of the Revised Statutes shall 
be applicable to any person who shall violate the provisions of an 
. Act, entitled ‘An Act relating to claim agents and attorneys in 
Pension cases,’ approved June 20, 1878.”’ 

The offence charged in the indictment is conceded to have been 
committed, if at all, on the 1st of May, 1880, a period of time 
between the repeal of $4785, and the passage of the last recited 
law, which was intended to make the provisions of $5485 applica- 
ble to the act of June 20, 1878. Was there any statute then in 
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force, on which the penalty of §5485 could operate? 

The question is not without difficulty and is one respecting 
which able Judges have differed. It was before the Circuit Judge 
of the Sixth Circuit (Baxter) in the case of The United States v. 
Mason, 8 Fed. Rep. 412, who held that the only provision in the 
title of the Rev. Stat., pertaining to pensions, limiting the fee 
which might be lawfully demanded or received for the prosecution 
of a pension claim, was found in §4785, and that said section 
having been repealed by the act of June 20, 1878, no indictment 
under $5485 for receiving a greater compensation than is provided 
for in the title pertaining to pensions could be maintained. The 
late Judge of the District Court of the United States for the Dis- 
trict of Indiana (Gresham) in a subsequent case (United States v. 
Lowdell, 8 Fed. Rep. 887), after considering the opinion of Judge 
Baxter, reached a different conclusion and on a motion to quash 
held that the provisions of $5485 of the Rev. Stat. were applica- 
ble to violations of the act of June 20, 1878. The question arose 
before me on the trial of the indictment of the The United States 
v. Hewitt, (11 Fed. Rep. 243,) where I was requested to charge the 
jury that the first count was bad, because the alleged offence 
was shown to have been committed between June 20, 1878 and 
December 3, 1881. Not being able in the hurry of the trial to 
give the point more than a cursory examination and conceiving 
from the facts of the case that the substantial ends of Justice 
would be subserved by allowing the jury to pass only upon the 
subsequent counts of the indictment, I directed them to give 
the defendant the benefit of a doubt, which was entertained re- 
specting its validity; to disregard the count and render their 
verdict only upon the other counts. 

A careful examination of the opinions of the learned Judges 
Baxter and Gresham plainly reveals why they differed in their 
conclusions. 1t is quite clear that the acts and intentions of Con- 
gress were not the same. The former Judge simply considered 
what Congress did, and the latter what it intended todo. How 
far the Court is allowed to control the acts of Congress by its ap- 


parent intents is the delicate inquiry which I am now called upon 


to make and decide. 

It is a fundamental rule in the administration of criminal law 
that penal statutes are to be construed strictly, and that cases 
within the like mischief are not to be drawn within a clause im- 
posing a forfeiture or a penalty, unless the words clearly compre- 
hend the case. The Sch. Harriet, 1 Story 255. 

In construing a statute we ought, undoubtedly, to look at the 
public mischiefs, which are sought to be suppressed, as well as the 
obvious object and intent of the Legislature in enacting it, and, in 
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doubtful cases, these have great influence on the judgment in ar- 
riving at its meaning But where the law-making power distinctly 
states its design, no place is left for construction. 

Congress unequivocally declares that certain penalties should be 
inflicted upon a class of persons who violated the provisions of a 
section in the Title of the Rev. Stat., pertaining to Pensions. It 
afterwards repealed the section to which reference was made but 
left the penalties standing, and enacted a new law, without mak- 
ing them applicable to its provisions. Iam asked to judicially 
supply the omission and to do what Congress omitted to do, until 
June 20, 1881, on the ground that it was not the Legislative inten- 
tion to have no law upon the statute book to which these penalties 
might be applied. I fear this would be judicial legislation, and I 
reply to the request in the apt words of the late Judge Ballard, in 
the case of The United States v. Marks, 2 Abb. U. 8. 540: ‘*I have 
no means of ascertaining the intention of Congress, except from 
what they have said. I have no right, upon any conjectures of 
policy which I may entertain, to supply an intention which can- 
not be derived from the language employed. Iam obliged to take 
the statute just as it is written, and to adopt that construction 
which its language plainly imparts. I cannot stretch it to cases ob- 
viously not embraced by its terms, because such cases seem to me 
to be included in the policy.” 

The motion to quash is sustained. 


THE AMERICAN DOCK & IMPROVEMENT CO. v. THE TRUSTEES OF THE PUBLIC 
SCHOOLS AND THE N. J. W. L. R. R. CO. 


(N. J. Court of Errors and Appeals, July 16, 1883.) 


toa trial ina court of law. The court of 
appeal will not interfere with the forin of the 
issue unless it is not adapted to the case made 


Feigned Issue—Distinction between this 
and an Action at Law directed by the Chan- 
cellor—Suit to Quiet Title.—The distinction 


between an issue out of Chancery and a suit 
at law brought by the direction of the Chan- 
cellor pending a suit in chancery is well 
settled. The latter is prosecuted according to 
the rules and practice of ordinary actions at 
law ; the former is under the control of the 
Chancellor throughout. 

Whether the order of the Chancellor is for 
a feigned issue or for an action at law does 
not depend upon the form in which the is- 
suc is framed. The nature and purpose of 
the issue and not the form give character to 
the issue. It may be in any form adapted 


by the pleadings in equity. 

The bill in this case is in the nature of a 
bill to quiet title. The subject matter is 
within the jurisdiction of the court of equity 
and the issue ordered isan issue out of Chan- 
cery. The court had power to frame such 
an issue in the case. A court of equity 
while it cannot establish a legal title can en- 
tertain a suit to quiet a title already estab- 
lished. 

Nature and limitations of the suit to quiet 
title discussed. 


Mr. John W. Taylor for appellants. 

Messrs. Robert Gilchrist and T. N. Mc Carter, contra. 
The opinion of the court was delivered by 

DepvE, J.: 





The object of this appeal seems to have been to ob- 
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tain the decision of this court as to the nature of this issue, with 
a view to the guidance of counsel in the proceedings upon the 
trial. 

The distinction between the suspension of proceedings in an 
equity suit with leave to a party to bring a suit at law or directing 
an action, and an issue out of Chancery is well settled. If the 
cause is allowed to stand over with leave to bring an action, or di- 
recting an action at law, the action is prosecuted in compliance with 
the practice and proceedings in ordinary actions at law. Bills of 
exceptions may be taken at the trial, and the proceedings are re- 
viewable by rule to show cause and writ of error in the usual man- 
ner, and judgment at law will be entered, which will be accepted in 
the equity court as a finality. Booth v. Blundell, 19 Vesey 449 to 
509 ; Hx parte Kensington, Geo. Coop. 96; Hope v. Hope, 10 Beav. 
581, 583, 586; Smith v. Earl of Effingham, id. 589-595; Apthorp v. 
Comstock, 2 Paige 482. But where an issue is sent out of Chancery, 
the whole proceeding is under the control of the Chancellor. No 
bill of exceptions can be taken and no judgment entered ; the Cir- 
cuit record and postea are sent to the Court of Chancery, and the 
conduct and result of the trial are reviewable in that court only. 
Trenton Banking Co. v. Woodruff, 1 Gr. Ch. 511; same v. Rossell, 
id. 492; Holcomb v. Managers, 1 Stock, 457; Freeman v. Staats, id. 
816; Black v. Lamb, 1 Beas. 108;'2 id. 456; Johnson v. Harmon, 
94 U. S. Rep. 371; Clayton v. Lord Nugent, 2 Collyer 363. 

Whether an order is for an action at law, or an issue out of Chan- 
eery, does not depend upon the form in which the issue is framed. 
An issue or, as it is commonly called a feigned issue, is a mode of 
procedure adopted from the civil law by courts of law as well as 
courts of equity, as a means of having some question of fact arising 
incidentally, and to be made the foundation of some order or de- 
cree, determined by the verdict of a jury. It is called a feigned is- 
sue for the reason that its object is not the establishment of a legal 
right on which a judgment shall regularly follow, but the ascertain- 
ment by a formal trial of some issue of fact arising in another 
cause, and material to the decision of the latter. For convenience 
of trial the issue must be given the form of a common law action 
with appropriate pleadings, and an issue thereon; but nevertheless 
the nature and purpose of the issue give character to the issue as a 
feigned issue or otherwise, and not the form in which the issue is 
expressed. The issue may bein any form adapted for a trial in a court 
of law, before ajury. Where convenience requires it the issue may be 
framed as if upon a wager, or if practicable, formal pleadings in an 
ordinary action at law may be resorted to, and the issue may be in 
such form as to contain the real subject matter in controversy, with- 
out losing its character as a feigned issue. In Barrow v. Bispham, 
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6 Hals. 110, the question whether a bond on which judgment by con- 
fesssion was entered had been obtained by fraud was tried upon a 
feigned issue in the form of an action of assumpsit on promises. 
In Decker v. Caskey, Saxt. 427, on bill filed for the discovery and 
production of deed of conveyance alleged to have been lost or de- 
stroyed, and the foreclosure of a mortgage upon the premises made 
by the grantee named in the conveyance, it being alleged in the 
answer that the deed was never delivered, and the grantor was not 
competent to make the conveyance—an issue as to the existence 
and validity of the deed was ordered to be tried at law under the 
directions of the Chancellor in an action of ejectment. 

We must look, therefore, at the order of the Chancellor direct- 
ing the issue, to decide whether the issue is an issue out of Chan- 
cery or an ordinary action at law. An appeal will lie from an or- 
der directing an issue, N. & N. Y. R. R. Co. v. Mayor, 8 C. E. 
Green 575, but the Court of Appeals will not interfere with the 
discretion of the Chancellor as to the form of the issue, unless the 
issue is not adapted to the case made in the pleadings in equity, or 
was improperly framed so as to put the burden of proof on the 
wrong party. Smith v. Naugh, 7 Cl. and Fin. 405; Brown v. Mce- 
Clintock, L. R. 6, H. of L. 456-467. 

The substance of the complainant’s bill and the defendant’s an- 
swer is stated in the report of this case in 8Stew.181. The bill, among 
other things, sets out a claim of title to the premises in controver- 
sy by the N. J. West Line Railroad Company under a grant exe- 
cuted by the Governor, Attorney General and Riparian Commis- 
sioners, on March 19, 1872. It denies the validity of the title of 
the West Line Company under its grant, and contains averments 
of a superior title to the same premises in the complainants or 
some one of them: (1) as riparian owners, (2) under the Wharf 
Act of 1851, (3) under the Act of 1860 authorizing the extension of 
the Central Railroad to New York Bay, and (4) under the Act of 
1864 incorporating the American Dock and Improvement Compa- 
ny. The answer affirms the validity of the title of the West Line 
Company under its grant, and denies the several titles under which 
the complainants make their claim. Both the bill and answer con- 
tain averments of special equities in the parties respectively, the 
use and force of which may be subjects of consideration after the 
issue of title is disposed of. 

The bill charges that the complainants had for years been in pos- 
session of the premises. It avers that the bill is filed to have the 
grant to the West Line Company declared invalid, and to restrain 
any one claiming under it from setting up title thereunder, and 
from disturbing the complainants in their possession, and to re- 
move the cloud the said grant casts upon their title. The prayer 
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of the bill is, among other things, to the effect that the title of the 
West Line Company to the premises be declared to be invalid, and 
that peaceable possession thereof by the complainants may be pro- 
tected by a decree of the court. With some imperfection in form 
the bill in substance is an appeal to the jurisdiction which a Court 
of Equity exercises to quiet the title to lands. 

It is apparent, from the inspection of the several orders of the 
Chancellor, that the issue in question is an issue out of Chancery. 
The form of the issue adopted is in accordance with the substance 
of the pleadings under the Ejectment Act, and must so be consid- 
ered ; otherwise the plea would not be appropriate to raise the is- 
sue of title. Rev. 334, 327, $13. But the Chancellor’s orders in 
directing the issue and the verdict in the issue directed show that 
it was his purpose to retain the trial of the title under his control : 
and the form of the issue approved is appropriate to secure a fair 
presentation of the issue of title at the trial. 

The power of the Court of Chancery to order an issue, instead 
of allowing an action at law to be brought, is indisputable where 
an issue is applied for or assented to by the parties. The general 
rule is that a Court of Equity has no jurisdiction to establish, by 
its decree, the title to lands. Its jurisdiction is limited to an inter- 
position to quiet the possession of a party after his title has been 
determined by a court of law. Lord Tenham v. Herbert, 2 Atk. 
483; Westley v. Duke of Rutland, 6 Bro. P. C.; Weller v. 
Smeaden, 1 Bro. C. C.; Devonsher v. Newanham, 2 Sch. and Liff. 
208. The principle upon which Courts of Equity interposed to 
quiet the title was that judgments in ejectment not being conclu- 
sive, and operated only to transfer the possession without con- 
clusively settling the title, a Court of Equity, after the title had 
been satisfactorily determined by actions at law, would interpose 
to put an end to further litigations ; the court, assuming that the 
complainant’s legal title had already been determined at law in- 
terposed to prevent a litigation which had become vexatious and 
oppressive because unnecessary and unavailing, 1 Spence Eq. Jur. 
658 ; 1 Pomeroy Eq. Jur. 254; under some circumstances a Court 
of Equity would entertain a bill before the title had been deter- 
mined at law, to remove obstacles in the way of a trial of the 
title in an action at law, as in Leighton v. Leighton, 1 P. Wms 671; 
as also in a suit in Equity to carry into effect the trusts of a will 
of real estate, the heir at law might be brought in for the purpose 
of establishing the will, 1 Spence Eq. Jur. 458, N. G. But at 
whatever period of time the trial of title was had, it was the set- 
tled doctrine that the title must be determined at law or by an 
action before the court would undertake to quiet the possession, 
unless the right to such a trial was waived, Ballin v. Masters, 2 
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Phillips, 289, 293, 529; Grove v. Young, 15 Jurist 810; 2 Story 
Eq. Jur. §§ 1445, 1446, 1447. 

In one particular the act entitled ‘‘An act to compel the deter- 
mination of claims to real estate in certain cases, and to quiet the 
title to the same”’ enlarged the jurisdiction of the Court of Chancery 
in this respect. It gave a party who was in peaceable possession 
of lands where title was disputed a right to come into Chancery to 
settle the title in advance of a determination of the title at law, 
where no suit to enforce or test the validity of the title was pend- 
ing. Rev. 1189, $1. Whether this statute necessarily requires the 
construction that a defendant brought into the Court of Chancery 
under its provisions shall be denied the right to an action at law, 
and be put to an issue alone, and whether the legislature can con- 
stitutionally deprive a party of the right to submit his title to a 
trial by an action at law,—the advantage of which will be apparent 
by a comparison of Tatham v. Wright, in equity, 2 Rus. and My. 
2, with the result of an action at law upon the same will, in Tatham 
v. Wright, 1 A. and E. 3; 7 Jd. 955. 5 Cl. and Fin. 670—need not 
now be considered; for the right to an action at law, and even toan 
issue, may be waived, 2 Story Eq. Jur. §§ 1445, 1446. An heir at 
law is entitled to an action at law, or an issue devisavit vel non at 
his option. Grove v. Young, 15 Jurist 810. If he elects to have 
an action at law, the proceedings at the trial are subject to review in 
the law court, and the proceedings in the equity court are determin- 
ed by the result of the action. Banks v. Goodfellow, L. R. 11 Eq. 
Cas. 472, L. R. 5; B. 549. If he accepts an issue the conduct of 
the trial and the propriety of the verdict are reviewable in the 
equity court and in the court above. Tatham v. Wright, 2 Rus. 
& My. 2. 

The several orders obtained and consented to by the parties re- 
spectively, as steps toward the trial of the contested issue of title, 
constitute a waiver as well with respect to the mode of trial pro- 
posed as to the propriety of the suit as instituted. 

The order appealed from should be affirmed. 
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CITY OF HOBOKEN »v. PENNSYLVANIA R. R. CO. AND OTHERS. 


(U. S. Circuit Court, District of New Jersey, May 24, 1883.) 


Riparian Rights— Dedication of Streets— 
Right of the State in Lands Lying below 
High-Water Mark — Land filled in. — 1. 
Where a proprietor of land bordering upon 
a navigable river dedicated a portion of such 
lands toa town for the purposes of public 
highways, and the same was delineated on a 
map as extending to the high-water mark of 
the river, as it existed at the time of the 
grant: He/d, that no part of the land or water 
adjoining said lands, and lying below high- 
water mark, as it then existed, passed to the 
town or was made subject to any easement 
by any such dedication or grant, since all 


longs to the state, and could only be dedi- 
cated or subjected to an easement by the 
state or its grantees. 

2. Soil acquired and redeemed from the 
water by filling in is in no sense alluvion or 
accretion which would become the property 
of the shore-owner, but is the property of 
the state or its grantees, in whom the title to 
the land between high and low water mark 
is; and no right exists in the shore-owner, 
who has dedicated to the public streets to 
the limit of his ownership, to charge such 
newly-made land with the burden of an 
easement over it. 





such land lying below high-water mark be- 


In Ejectment. 

Mr. Malcom W. Nevin, with whom were Mr. John C. Besson 
and Mr. T. N. McCarter, of counsel for plaintiff. 

Mr. Leon Abbett and Mr. Jas. B. Vredenburgh, with whom were 
Ex-Gov. Bedle and Mr. Barker Gummere, for defendants. 

Nixon, J.: The mayor and council of the city of Hoboken 
brought six several suits in ejectment in the Supreme Court of New 
Jersey against the owners of land on the Hudson river in front of 
said city, involving the right of the city to extend Newark street, 
First, Second, Third, and River streets over said land to the river 
front, without making compensation in damages for such extension. 
These suits were removed into this court by the several defendants, 
and, by stipulation between the counsel of the respective parties, 
have been tried by the court without the intervention of a jury. 
The claim of the plaintiff is for an easement, and is based upon the 
dedication of certain streets in the year 1804 by Col. John Stevens, 
who was then the owner of between 500 and 600 acres of land on 
the western shore of the Hudson river, where the city of Hoboken 
now stands, and who made ‘‘ A Plan of the New City of Hoboken, 
in the County of Bergen,”’ and caused the same to be filed in the 
clerk’s office of said county in the month of April, 1805. This plan, 
on the map known as the Loss map, exhibits a number of streets 
running north and south, and a still larger number running east 
and west; all of the latter, except one, apparently terminating on 
the river front at their eastern end, and one of the former having a 
like terminus on the south. Since that date, and by legislative au- 
thority, the river bed below the ancient high-water mark has been 
filled in for a long distance to the east and south of the land in- 
cluded in the Loss map, rendering the navigable water inaccessible 
from the streets, as therein laid out and dedicated. This contro- 
versy has reference to extending one of these streets, not named on 
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the map, but now called River street, to the south, and four others, 
to-wit, Newark street, designated on the map the Philadelphia 
Post-road, and First, Second, and Third streets to the east, until 
they respectively reach the navigable water of the river. The city 
claims the right of extension by virtue and force of the Stevens ded- 
ication. The defendants resist it asserting that the title of Col. 
Stevens was limited to high-water mark of the river in 1804; that 
the soil below the high-water mark, as it then existed, belonged to 
the state of New Jersey, which not only has never acquiesced in 
any easement over the land, but by various enactments has confer- 
red upon the defendants or their grantors an absolute title incon- 
sistent with any right of way in the public over the same. I find 
as questions of fact in the case: 

(1) That the tract of land on which the city of Hoboken has been 
mainly built was formerly the property of Col. John Stevens, and 
contained originally five hundred and sixty-four acres. 

(2) That in the year 1804 Col. Stevens, then being the owner of 
said tract, caused to be made ‘‘ A Plan of the New City of Hobo- 
ken, in the County of Bergen,’’ known as Loss’ map, which was 
filed in the clerk’s office of the county of Bergen in April, 1805. 

(3) That the public streets laid out on said map, running east and 
west, extended eastwardly to the high-water mark of Hudson river, 
as it then existed. 

(4) That the only street thereon, running north and south, which 
concerns the present controversy, is now called River street, and its 
southerly terminus, on the map, was at the high-water mark of 
said river. 

(5) That subsequent to the filing of said map Col. Stevens con- 
veyed several lots or parcels of the land shown thereon to different 
persons, and described the lots so conveyed by reference to the map 
and the streets delineated thereon, and that other owners, deriving 
title from or under him, have since conveyed lots within said plan, 
describing the same by reference to the map and streets. 

(6) That at the time of the filing of said map in the clerk’s office 
the title to all the land fronting the said Stevens property, and ly- 
ing between high and low-water mark of the west bank of the Hud- 
son river, was in the State of New Jersey. 

(7) That ‘** The Hoboken Land and Improvement Company ’”’ was 
incorporated by the legislature of said state by an act entitled ‘‘ An 
act to incorporate the Hoboken Land and Improvement Com- 
pany,’ approved February 21, 1838; that by section 1 of the act 
they were authorized to hold real estate, but the amount held by 
the company should not exceed 1,000 acres at any time; that by 
the fourth section the company was empowered to purchase, fill up, 
occupy, possess, and enjoy all land covered with water fronting and 











T'S, 
hia 
itil 
ity 
ed- 
‘ol. 
hat 
to 

in 
fer- 
on- 
ind 


een 
ind 


of 
bo- 
yas 


and 
ver, 


Lich 
lits 
: of 


on- 
rent 
nap 
ring 
lan, 


flice 


ly- 
fud- 


was 
‘An 
iom- 





CITY OF HOBOKEN »v. P. R. R. CO. ET. AL. 275 


adjoining the lands that might be owned by them, and to construct 
thereon wharves, piers, and slips, and other structures requisite or 
proper for commercial and shipping purposes, provided that it 
should not be lawful for the company to fill up any such land cov- 
ered with water, nor to construct any dock, pier, or wharf immedi- 
ately in front of the lands of any other person or persons owning 
down to the water, without the consent of such persons first had 
in writing. 

(8) That by virtue of the powers and privileges of said act of in- 
corporation the company purchased all the land and real estate de- 
scribed in the deed of conveyance from Edwin A. Stevens and oth- 
ers, bearing date May 6, 1839, and duly recorded in the clerk’s of- 
fice of the county of Bergen in Liber 13 of Deeds, fol. 105; and in 
which, among other land, is included the tract of 564 acres em- 
braced in the Loss map, and formerly the property of Col. Stevens. 

(9) That at the time of said transfer by Edwin A. Stevens and 
others to the said Hoboken Company, the land for which these suits 
were brought by the city of Hoboken was under water, and since the 
date of said conveyance has been filled up, occupied, and possessed 
by the said company or their grantees; and that all of said land 
under water was in front of and adjoining the real estate purchased 
by the company; that since the time of said purchase the company, 
or their grantees, have at various times reclaimed the land from 
the water, and have constructed thereon wharves, harbors, piers, 
and slips, and other structures requisite or proper for commercial 
purposes, and have been in the exclusive possession, occupancy, 
and enjoyment of the same from the time of such reclamation. 

(10) That the city of Hoboken was incorporated by the legisla- 
ture of the state of New Jersey, by an act approved March 28, 1855, 
with the powers and privileges therein granted, pro wt the same, 
and that the territorial limits of the said city embraced all the lands 
shown on the Loss map, and also a large tract of real estate adjoin- 
ing the same on the west, extending to the west line of lands of the 
late John G. Costar, deceased, and that previous to said incorpora- 
tion its territory embraced [a portion of] one of the townships of 
the county of Hudson. 

(11) That the city of Hoboken never by ordinance recognized 
River street, south of Third street, and only recognized its exis- 
tence as far south as Third street, by the ordinance of January 9, 
1858; that Newark, First, and Second streets were never recognized 
by ordinance east of Hudson street prior to the ordinance of Octo- 
ber 5, 1875, which ordinance provided that said streets should ex- 
tend to high-water mark on the Hudson river; and. that Third 
street was never recognized east of River street prior to the said 
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ordinance of October 5, 1875, which ordinance also provided that 
said street should extend to high-water mark of said river. 

(12) That no proceedings have been taken by the city to condemn 
the lands in controversy, or to take them for the purposes of a pub- 
lic street, except the passage of the ordinance of 1875, and the 
bringing of these actions of ejectment, claiming ‘the dedication of 
the lands as a public street under the Loss map of 1804. 

(13) That the Hoboken Land and Improvement Company, in con- 
sideration of $68,583.33, executed a deed to the Camden and Am- 
boy Railroad Company, dated December 1, 1864, conveying a tract 
of land at the foot or easterly end of Second street, within the 
boundaries of which are embraced the premises that the plaintiff 
seeks to recover in the two suits against the Pennsylvania Railroad 
Company, and that the Camden and Amboy Railroad Company, 
and its grantees or lessees, have been in the possession of said lands. 
since said conveyance. 

(14) hat the legislature of the state of New Jersey, by a law ap- 
proved March 31,1869, authorized the United Railroad Companies of 
New Jersey to reclaim, and erect wharves and other improvements 
in front of any lands then owned by them, or held in trust for 
them, on any tide-waters of the state; and, when so reclaimed and 
improved, to have, hold, possess, and enjoy the same as the owners 
thereof, subject only to the provisions that they should pay for 
such grant into the treasury of the state the sum of $20,00¢ before 
the first day of July next ensuing, and should also file in the office 
of the secretary of state a map and description of the lands under 
water in front of the upland designated in said act; that the sum 
of $20,000 was paid by the companies within the time limited, and 
the map and description filed as required. Exhibit D 9. 

(15) That an act of the legislature of New Jersey, supplementary 
to the act to ascertain the rights of the state and of riparian own- 
ers in the lands lying under water, approved April 11, 1864, was 
passed on the thirty-first of March, 1869; that by a proviso to the 
third section of the same, ‘‘ all previous grants of land under water, 
or right to reclaim, made directly by legislative act, or grant or li- 
cense, power or authority, so made or given, to purchase, fill up, 
occupy, possess, and enjoy lands covered with water fronting or ad- 
joining lands owned by the corporation, grantee, or licensee named 
in the legislative act mentioned, its, his, or their representatives, 
grantees, or assigns,’’ are excepted from the operation of said sup- 
plement; that in the fourth section of said act the riparian commis- 
sioners are authorized, for the consideration therein mentioned, to 
execute and deliver, in the name of the state of New Jersey, to all 
persons coming within the terms of said proviso, a paper capable 
of being acknowledged and recorded, conveying and confirming to 
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them the title to all lands, whether then under water or not, which 
were held by previous legislative grant or lease, either in the hands 
of the grantees or lessees, or by their representatives or assigns. 

(16) That under the provisions of said act the state of New Jer- 
sey conveyed to the Hoboken Land and Improvement Company, by 
deed dated December 21, 1869, for the consideration of $35,500, so 
much of the land and premises purchased of Edwin A. Stevens and 
others as was originally below the high-water mark of the river, and 
all lands under water in front of the same, and as was situate be- 
tween Second and Fourth streets, if extended, and in front of 
Third street, if extended, to the exterior bulk-head and pier lines es- 
tablished by the riparian commissioners,and embracing the premises 
claimed in the several suits against the Hamburg- American Steam- 
packet Company and the North German Lloyd Steam-ship Com- 
pany, and that the said company and its grantees have been in the 
possession of said premises since the date of said conveyance. 

(17) That on the twenty-sixth of September, 1866, the Hoboken 
Land and Improvement Company and Edwin A. Stevens executed 
a conveyance to the New York Floating Dry-dock Company for 
certain lots and tracts of land, above and under water, in front of 
and to the east of First street, and the northerly half of Newark 
street, if extended, embracing the premises claimed in the suits 
against Adolph E. Schmidt and others; that the said the New York 
Floating Dry-dock Company transferred the same to Frederick 
Kuhne, trustee of the German Transatlantic Steam Navigation 
Company, by deed dated August 31, 1872,—the said Kuhne, on the 
same day, executing a formal declaration of trust to the said com- 
pany; that on the ninth or November, 1872, the state of New Jer- 
sey, in consideration of $22,625, granted and conveyed to said 
Kuhne, trustee as aforesaid, all the right and title of said state in 
and to the land and premises described in the above-recited deed 
from the Hoboken Land and Improvement Company to the New 
York Floating Dry-dock Company, and that the same has been in 
the possession of the said respective grantees from the date of the 
respective conveyances. 

(18) That on the twenty-third of April, 1872, the Sete Land 
and Improvement Company made a conveyance to the North Ger- 
man Lloyd Steam-ship Company of a lot of land situate in front of 
and to the east of Third street, if continued to the Hudson river, 
and embracing the premises claimed in the several suits against 
the North German Lloyd Steam-ship Company and the Hamburg- 
American Packet Company, and the premises have been in the 
possession of said company and its lessees since the date of said 
conveyance. 

(19) That River street, as shown on the Loss map, cannot be ex- 
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tended to reach the navigable waters of the Hudson river without 
crossing the land outside of that shown on said map, and without 
crossing land which, prior to April 28, 1874, belonged to the state 
of New Jersey, and which the said state, by deed of that date, 
leased in perpetuity to Morris and Essex Railroad Company. See 
Exhibit D 8. 

From these facts I find as conclusions of law: 

(1) That neither Col. John Stevens, in 1804, nor at any time there- 
after, nor his grantees of any portion of the land delineated on the 
Loss map, had power to dedicate to the public use, as a highway, 
any part of the land or water adjoining said lands, and lying east of 
and below high-water mark of the river, as it then existed; and 
that said land under water belonged to the state of New Jersey, 
and could only be dedicated or subjected to an easement by the 
state and its grantees. 

(2) That the charter granted by the state of New Jersey to the 
Hoboken Land and Improvement Company was a contract between 
the state and the corporators; that the fourth section expressly au- 
thorized the corporation to fill up all lands covered with water front- 
ing and adjoining the lands they might acquire, and to construct 
thereon wharves, harbors, piers and slips, and all other structures 
requisite or proper for commercial or shipping purposes; and that 
the only restriction imposed upon the corporation by the act was 
that it should not fill up or build any dock, pier, or wharf upon 
any land under water ‘‘immediately in front of the lands of any 
other person or persons owning down to the water;’’ and that neith- 
er the plaintiff in these suits, nor the state of New Jersey, nor the 
public, was ‘‘another person, owning down to the water,’’ within 
the legal meaning and intent of said charter or contract. 

(3) That the provisions of the charter of incorporation of the 
plaintiff, so far as they are applicable to the subject of the pending 
controversy, negative the plaintiff's construction of its powers un- 
der said charter, in that (1)it withholds from the corporate author- 
ities any right or privilege as shore or riparian owners; (2) while it 
vests the council with power to take any lands that it may judge 
necessary for the opening of Third street, it requires payment to 
be made to the owner for the fair value of the lands so taken and 
of the improvements thereon, and the damage done to any distinct 
lot or parcel or tenement by taking any part of it for such purpose; 
and (3) it expressly provides that nothing contained in the charter 
shall be construed to interfere with or impair the vested rights and 
privileges of any person or corporation whatever, except as to prop- 
erty taken for public use, upon compensation as provided for in 
the act. 

(4) That the state of New Jersey, being the {absolute owner of 








ut 
ut 
te 


ee 


net 
Sse; 
‘ter 
ind 
op- 
in 











CITY OF HOBOKEN zw. P. R. R. CO. ET. AL. 279 


the land under water below high-water mark, which was the limit 
of the Stevens dedication of streets, had the right to fill in and 
make land as far as its ownership extended; that the soil thus ac- 
quired and redeemed from the water was in no sense alluvion or 
accretion, which became the property of the shore-owner, but re- 
mained the land of the state or its grantees; and that no right or 
authority existed in the shore-owner, by dedicating to the public 
streets to the limits of his ownership, to charge such newly-made 
land with the burden of an easement over it. 

(5) That as to the two several suits against the Pennsylvania 
Railroad Company the locus in quo is embraced within the descrip- 
tions of the deed from the Hoboken Land and Improvement Com- 
pany to the Camden and Amboy Railroad Company,dated December 
6, 1864, and also within the grant of the state to the United Railroad 

Jompanies of New Jersey of the date of March 31, 1869, wherein the 

said companies were authorized, for the consideration therein ex- 
pressed and afterwards paid, ‘‘to reclaim and erect wharves and 
other improvements in front of any lands owned by or held in trust 
for them,’’ subject to no restriction other than the regulations as to 
solid filling and pier-lines before recommended by the riparian com- 
missioners, and that the defendant, who is the lessee of the said 
companies, is entitled to hold said premises against the claim of 
the plaintiff, unless compensation be first made for the taking 
thereof according to law. 

(6) That as tothe two several suits against Adolph E. Schmidt 
and others the logus in quo is covered by the description of the 
deed from the Hoboken Land and Improvement Company to the 
New York Floating Dry-dock Company, dated August 31, 1872; 
and also within the grant from the state, by its commissioners, under 
the provisions of the fourth section of the supplement to the act 
entitled ‘‘ An act to ascertain the rights of the state and of the ri- 
parian owners,’’ etc., to Frederick Kuhne, trustee, ete., under 
whom the defendants hold by mesne conveyances, and that they 
are entitled to retain the possession and ownership of said premises 
against the plaintiff until the same is condemned, and payment 
therefor made according to law. 

(7) That, as to the several suits against the Hamburg-American 
Steam-packet Company and the North German Lloyd Steam-ship 
Company, the locus in quo is within the grant from the state of 
New Jersey to the Hoboken Land and Improvement Company, of 
the date of December 21, 1869, and also of the deed of conveyance 
from the Hoboken Land and Improvement Company to the North 
German Lloyd Steam-ship Company, dated April 23, 1872; and 
that the said defendants are entitled to hold the said premises clear 
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and discharged of any right or claim therein or thereto by said 
plaintiff. 

(8) That none of the land and premises claimed by the plaintiff 
in either of the said several suits are subject to an easement in con- 
sequence of the dedication of public streets made by Col. John Ste- 
vens in the Loss map of 1804. 

(9) That the several defendants in the several suits should be ad- 
judged not guilty. 

NotrE—This decision is contrary to that of the New Jersey Court of Errors in Hoboken 


Land and Improvement Company v. Hoboken, 7 Vroom 540. The case has been taken to 
the Supreme Court of the United States.—[Eb. 


EXCELSIOR FIRE COMPANY v. THE BOROUGH OF WASHINGTON. 
( Court of Chancery of New Jersey.) 


On Bill for injunction and relief. 

The Excelsior Fire Company was the only fire engine company 
in the Borough of Washington and had charge of the engines and all 
the fire apparatus of the town with consent of the town authorities. 

The common council recently appointed a chief engineer and he 
organized a new company called the Keystone Company, and the 
council took the engines and apparatus away from the Excelsior 
Company and gave them in charge of the chief engineer. 

The Excelsior Company obtained a preliminary injunction against 
the Borough and the chief engineer and the Keystone Company for- 
bidding them to interfere with the apparatus. On August 20, 1883, 
a motion was made to dissolve this injunction. 

Mr. Wm. A. Stryker for the defendants. 

Mr. Oscar Jeffery for the complainants. 

Van Freer, V. C., dissolved the injunction. He said: 

‘*T am unable to find any ground in the bill on which the injunc- 
tion granted in this case can be retained. The common council by 
the eighth section of the charter (Pam. Laws, 1868, p 79) are 
given power to provide means for suppressing and preventing fires, 
and to prescribe the duties of firemen. No other or further grant 
of power in this respect is made nor direction given, but this is 
quite sufficient to give the city authorities a right to the possession 
of the means provided and control of them. The complainants 
complain that the city government originally entrusted the pos- 
session of the fire apparatus to the complainants and permitted 
them to have the care of it and use it when occasion demanded, but 
that recently, without notice or sufficient cause, the city authorities 
have taken it from them and placed it in charge of a person they 
designate as chief engineer. But what of that? Thecomplainants 
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show no right whatever, either legal or equitable, to the possession 
of the fire apparatus. They do not allege when it was delivered 
to them that any contract, express or implied, was made, giving 
them a right to retain its possession or control for any definite 
period of time, or that the common council have said or done any 
thing since which should, in equity, preclude them from asserting 
their right to the posséssion and control of it whenever they see 
fit to do so. 

‘‘The complainants’ case, at most, amounts simply to this: 
the common council at one time put their fire apparatus in the care 
of the complainants, without contract or understanding as to the 
time they should retain possession; during the time they had 
possession they took good care of it and used it efficiently when- 
ever occasion required ; recently the council without warning and 
without cause have taken it from them. I confess Iam unable to 
see anything in this which invades any right, legal or equitable, 
of the complainants. They show no contract which gives them a 
right to the possession of the fire apparatus—they show no such 
right by law, while on the other hand it appears that the commun 
council were clothed in law with power to purchase the fire appar- 
atus, and have aright by law to direct who shall have possession 
of it and how it shall be used. The complainants, in my judgment, 
have no case. The injunction must be dissolved and the bill 
dismissed with costs. ”’ 


NEW JERSEY ZINC CO. v. TROTTER. 
(U. S. Supreme Court, May Term, 1883.) 


Jurisdiction of Supreme Court—WMatter which the judgment to be reviewed was ren- 








in Dispute—How Estimated.—The jurisdic- 
tion of the supreme court is determined by 
the value of the matter in dispute therein, 
and for the purpose of estimating such value 
reference can be had only to the matter ac- 
tually in dispute in the particular cause in 


dered, and not to the collateral effect of the 
judgment in another suit, between the same 
or other parties. 

Hilton v. Dickinson, ante, 424, and Town 
of Elgin v. Marshall, 1 Sup. Ct. Rep. 484, 
followed. 


In Error to the Circuit Court of the United States for the District 
of New Jersey. On motion to dismiss. 

Mr. John Linn, for plaintiff in error. 

Messrs. Cortland Parker and R. Wayne Parker, for defendant. 

Waiter, C. J.: This was an action of trespass brought by Trot- 
ter to recover damages of the New Jersey Zinc Company for enter- 
ing on his lands and digging up and carrying away a quantity of 
franklinite ore. There were three counts in the declaration—two 
quare clausum frigit, and one de bonis asportatis. The plea was 
not guilty. No other issue was raised by the pleadings. Neither 


party set up title, so that the only matter in dispute was the lia- 
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bility of the Zinc Company to pay for the ore which it was alleged 
had been wrongfully taken and carried away. Trotter recovered a 
judgment for $3,320 damages, and $752.25 costs of suit. From 
that judgment the Zinc Company brought this writ of error, which 
Trotter now moves to dismiss because the value of the matter in 
dispute does not exceed $5,000. 

As we decided at the present term in Hilton v. Dickinson, ante, 
424, our jurisdiction is determined by the value of the matter in 
dispute in this court, and the matter in dispute here in the present 
case is the judgment below for less than $5,000. It may be that 
the question actually litigated below related to the title of the par- 
ties to the land from which the ore in controversy was taken, and 
that the verdict will be conclusive on that question as an estoppel 
in some other case; but, as was also said at the present term, in 
Elgin v. Marshall, 106 U.S. 579, [S. C.1 Sup Ct. Rep. 484,]| for 
the purpose of estimating the value on which our jurisdiction de- 
pends, reference can only be had to the matter actually in dispute 
in the particular cause in which the judgment to be reviewed was 
rendered, and we are not permitted to consider the collateral effect 
of the judgment in another suit between the same or other parties. 
It is the money value of what has been actually adjudged in the 
cause that is to be taken into the account, not the probative force 
of the judgment in some other suit. Here the thing and the only 
thing adjudged is that the Zinc Company was guilty of the particu- 
lar trespass complained of, and must pay Trotter $3,320 for the 
ore taken away. Aad the Zinc Company pleaded title to the land 
from which the ore was taken, and issue had been joined on that 
plea, a different question would have been presented. In that way, 
the land might have been made the matter for adjudication, and 
thus the matter in dispute on the record. But, as this case stands, 
only the possession of Trotter and his right to the ore are involved. 
It may be that, in order to find possession in Trotter, the jury 
were compelled to find that he had title to the land, and that in 
this way the verdict and the judgment may estop the parties in 
another suit; but that will be a collateral, not the direct, effect of 
the judgment. 

The motion to dismiss is granted. 








DEYER v. ASHLEY. 






































(First District Court, City of Newark.) 
[Tried Aug. 22, 1883.] 

Agistors of Cattl — Negligence.—Agis- 2. It is negligence in an agistor of cat- 
tors of cattle are bound to the same care in _ tle to allow a cow, that he knows is about to 
their custody as a man of ordinary provie calve, to go into a field largely covered 
dence would take in the management of his with wood, where she can secrete herself, 
own animals. and so doing dies from lack of attention. 


In Case. 

Mr. Samuel Kalisch, for plaintiff. 

Mr. Wm. B. Guild, Jr., for defendant. 

Fort, J.: This is a somewhat novel subject matter of suit. The 
action is to recover of an agistor of cattle the value of a cow which 
died in calving while in his charge. The defendant is a farmer in 
Livingston township, in this county. The plaintiff resides in South 
Orange. In May of the present year the plaintiff delivered to the 
defendant for pasturage on his farm the cow since dead, under an 
undisputed contract for pasturage, at the price of two dollars per 
month. The plaintiff insists that there was also a further special 
contract for care, etc., of the cow, and of agreement to give notice 
when the cow was about to calve. The special contract the court 
finds not proven. This case will have to stand upon the general 
common law liability of an agistor of cattle. 

1 have been much interested in the examination of this question. 
At common law an agistor of cattle was liable for the neglect of 
proper care and custody of cattle placed with him at pasturage for 
hire. He is chargeable with the same care as that which he should 
exercise toward his own stock. Bouvier says that an agistor of 
cattle ‘‘ is not liable forany injury done to animals in his care unless 
he has been guilty of negligence, or from his ignorance negligence 
inferred.”’ 

In Story on Bailments, section 443, it is laid down as the rule 
: that agistors of cattle ‘‘do not insure the safety of the cattle agis- 
ted, but they are merely responsible for ordinary negligence.”’ 

It has been held negligence for cattle to be allowed to escape 
through a gate left open or through a defect in the proper enclos- 
ing of premises. Cecil v. Prench, 16 Am. Decisions, 171,| Louisiana | 
Sargent v. Slack, 19, Am. Rep. 136, [47 VI, 674]. In Sargent v. Slack 
the courtsays: ‘‘ The plaintiff was bound to bring to the perform- 
ance of the contract of bailment in pasturing the defendant’s sheep, 
the exercise of ordinary care, or that degree of care which a man 
of ordinary prudence would use in the performance of the same 
duty toward his own property.’’ See also Broadwater v. Blat, 1 
Holt 547; Smith v. Cook, L. R., 12 B. D. 79. 

These references will suffice to give an accurate statement of the 
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law. The question remaining is one of negligence on the part of 
the defendant. 

When the defendant took the cow to pasture he knew she was 
with calf. The plaintiff so told him, and that she was a young 
cow with her first calf, and would in all probability in the natural 
order calve about August first. The defendant admits watching 
the cow to see if she was near calving. He saw her in his field, 
where she was pasturing on August 3, in the afternoon and states 
that at that time he thought she was very near calving. He 
admits that he knew full well the universal habit of cows when 
about to calve to hide or skulk themselves away if they are left in 
a field where they can seek the seclusion of a wood or thicket. 
This was the testimony of all the witnesses on both sides and is 
common knowledge with all who keep cattle and raise calves. 
The defendant was pasturing the cow, in this case, in a field which 
contained about one-third of under brush or thicket growth upon 
the land. The size of the field in which she was kept was about 
sixty acres. On the evening of August 4, the defendant says he 
missed the plaintiff's cow from the company of the other cows, 
where he had seen her pasturing the evening before. That he 
looked around a little for her that evening without finding her 
and left off his search until the next morning when he went out 
and searched from five to eight o’clock a. mM, That same day 
in the morning one of the defendant’s neighbors, a witness in this 
cause, named Fred. Parker, and a man named Marcells from 
Lyons Farms, also searched a good part of the day for the 
plaintiff's cow without result. On Monday the defendant and 
his daughter continued the search together a part of the day 
and the daughter in evening saw a calf run into a thicket and 
immediately notifying her father of that fact they entered the 
brush together and found the plaintiff's cow dead. On the next 
morning (Tuesday,) the neighbor, Mr. Fred. Parker, who testifies 
that he treats cows in the neighborhood for ailments, was called 
in and opened the cow and found that she had had a calf and 
that death had ensued from the falling of the ‘‘withers’’ as it 
was termed by the witnesses. It was stated by the defendant 
that he thought the cow had been dead about twenty-four hours 
when he first found her. The evidence is that the falling of the 
‘*withers’’ of a cow in calving is not fatal, in fact that death is 
hardly known to follow such trouble and never if the ‘‘ withers”’ 
are replaced by any one within a reasonable time after the calf 
is born. The testimony of Fred. Parker is that the cow was a 
perfectly healthy animal and died from this cause alone, and 
would have undeubtedly lived had her withers been put back 
properly. In view of all these facts is there negligence of such a 
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character in this case as to hold the defendant for the value of the 
cow dying ? 

It seems to me that while the degree of care required of an 
agistor of cattle does not amount, as we have seen, toan insurance 
of their safety, it does with equal certainty require that he shall 
be free from any negligence or the want of such care as a prudent 
man would take of his own property. 

The defendant in this case was notified that the cow would 
probably calve about August 1st. On August 3rd she had not 
calved but he saw that that state was imminent. He knew that 
the cow was confined in a lot of sixty acres with much under- 
brush, and many hiding places; he knew that when about to 
calve, she, by her very nature, would seek the seclusion of 
some one of the many thickets if allowed to do so. He 
knew that in calving, cows needed watching, so that in case 
the withers came down they could be put up again and the 
cow’s life certainly be saved, while if this was not done, death 
was almost or quite as certain. With all this knowledge, the 
defendant, for he cannot even do so much as plead ignorance of 
any of these facts, allowed this cow to remain in a place where 
three men could not find her in a day’s search. Would the de- 
fendant have done this in the case of his own cattle? I cannot 
think so. Natural caution and ordinary prudence would have 
suggested to the defendant the restraining of the animal in a safe 
enclosure of small dimensions and easy access where she could 
have been under reasonably short reach in case of necessity. I 
think in this case there was a want of proper care and diligence 
on the part of the defendant and that he cannot escape legal re- 
sponsibility. The measure of damage is the value of the cow to 
the plaintiff. She was a young cow. The plaintiff says she was 
worth one hundred and fifty dollars. Such a price however is not 
proven. I think if the plaintiff is allowed seventy-five dollars for 
his damages he will be compensated. 

He has judgment for seventy-five dollars and costs. 

















VARIOUS TOPICS 


COLORED CHILDREN IN THE PUB- 
LIC SCHOOLS, 


Testimony has been taken in Burlington 
under a rule to show cause why a mandamus 
should not issue to compel the Trustees of 
the Public Schools in Burlington to admit to 
the schools the son of Jeremiah Pierce the 
colored pastor of the African M. E. Church 
of that city. 

The School Trustees of the Union District 
are opposed to the admission of colored 
children into the public schools of Burling- 
ton, and to prevent them from associating 


with the children of white parents, a sep- 
arate school has been established for the 
exclusive use of colored children. The 


building is a small one, containing only one 
room, and at the time it was opened was amply 
large enough, but the growth of the school 
has been so rapid that the facilities afforded 
are entirely inadequate for the education of 
The 


school roll contains the names of ninety- 


the colored population of Burlington. 


eight children, with an average attendance 
of fifty, and for this large class a single 
teacher is engaged. On account of the lim- 
ited educational advantages of this school, 
Mr. Pierce sent his son to one of the schools 
erected by the city for white children only, 
but the principal refused to receive him. 

The father then made application to the 
Board of Trustees for an order requiring the 


principal to admit his son. He called atten- 


tion to the statute, which says that ‘‘ public 
schools shall be free to a// children over five 
and under eighteen years.” The Board 
laid the application on the table, and Mr. 
Pierce, by the advice of counsel, personally 
took his 


eighteen, to the principal of the school, and 


son, who is below the age of 
asked that he be received, but was met with 
a positive denial. Legal proceedings were 
then instituted, and the argument on the 
mandamus is expected to take place next 
term. 


The Legislature of 1881 passed an act 


making it a misdemeanor for any member 
of a Board of Education to vote to exclude 
a child from any public school in the State 
on account of religion, nationality or color. 

The punishment for such an offence is a 
fine from fifty to two hundred and fifty 
dollars: or imprisonment in the County Jail 
from thirty days to six months. 

Mr. J. S. Applegate is counsel for Mr. 
Pierce. 


SURFACE WATER, 


opinion of the 


The 


Judicial Court of Massachusetts in Ratlike v. 


recent Supreme 


Gardner, makes the same distinction in 
regard to the disposal of surface water as 
was made by the Chancellor in Field v. 
Orange, 5 N. J. L. J. 338, 9 C. E. Green. 
The court says, ‘* There is the well-settled 
distinction, that although a man may make 
any fit use of his own land which he deems 
best, and will be responsible for any damage 
caused by the natural flow of the surface 
water incident thereto, yet he has not the 
right to collect the surface water on his own 
land into a ditch, culvert or other artificial 
channel and discharge it on the lower land 
And and 


continues it adversely for more than twenty 


to his injury. if he does this 


years, he thereby acquires a right which is 


in the nature of a servitude or easement 


upon the lower land.” 





AMERICAN BAR ASSOCIATION. 


At the recent meeting of the American 
Bar Association, at Saratoga Springs, Mr. 
Cortlandt Parker elected President of 
the Association and Mr. A. Q. Keasbey the 


Executive Committee for 


was 


member of the 
New Jersey. 


THE NEW POSTAL NOTES. 





The new postal notes will be ready Sept. 
3d, and we shall expect to receive many 
specimens of them from our subscribers who 
do not care to draw their checks for so small 
a sum as three dollars. 
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THE QUEUES OF THE CHINESE, 





Five Chinese who were sent to the State 
Prison at Trenton suffered the mutilation of 
their queues in accordance with the rule of 
the prison, which requires the hair to be 
cropped. This is a terrible disgrace to a 
Chinaman, as the queue is regarded as 
sacred, and the loss of it as very serious from 
a religious point of view. What for an 
American is merely a matter of prison 
discipline is with them one of religious 
persecution and a punishment altogether out 
of proportion to that of the other prisoners. 
It is said that they propose to begin suit 
against Mr. Laverty, the keeper of the 
prison, 

Some years ago, Mr. Justice Field of the 
U. S. Supreme Court, in the suit of Ah Kow 
v. the City of San Francisco, set aside the 
ordinance of the city under which the 
Chinaman’s queue was clipped in jail, on the 
grounds—first, that the Board of Supervisors 
had no power to pass it, and, second, that 
while general in terms it was aimed at 
the Chinese and was, therefore, special 
legislation and in violation of the con- 
stitution. In regard to shaving the heads 
of Chinese in comnion with those of other 
convicts in State prisons, the Court said : 

“The close cutting of the hair which is 
practised upon the inmates of State Pen- 
itentiary, like dressing them in striped 
clothing, is partly to distinguish them from 
others and thus prevent their escape and 
facilitate their recapture. They are meas- 
ures of precaution as well as parts of a general 
system of treatment prescribed by the 
directors of the penitentiary, under the 
authority of the State, for parties convicted 
of and imprisoned for felonies. ” 


OBITUARY. 


Mr. William H. Hagaman, of Newark, 
died at Boulder City, Colorado, on August 
23d, of bronchial consumption. Mr. Haga. 
man was born in Newton, Sussex county, 
and was the son of William H. Hagaman of 
that town. He was graduated at the New- 
ton Collegiate Institute and then entered the 
office of Parker & Keasbey as a student at 
law on June 6, 1870, and during his clerk- 
ship he attended the lectures at Columbia 
Law School. He began the practice of the 


law with Mr. Charles Borcherling and re- 
mained with him until 1880, when ill health 
compelled him to go to Colorado. In the 
meantime he received the appointment of 
Police Justice of the city of Newark, in the 
Second Precinct, and discharged the duties 
of the office conscientiously and well. In 
1880, feeling the premonitions of consump- 
tion, he went to Colorado and entered into 
partnership with Mr. Platt Rogers, son of 
A. J. Rogers, of Sussex, and after being 
there two years and feeling restored to health 
he returned to Newark and was married, 
and opened an office in Market street. Last 
Autumn, on the appointment of Mr. Keen 
as Prosecutor, he was made Assistant Prose- 
cutor, and took an active part in the trial 
of causes, but his health again failed, and 
after struggling for some time against the 
fatal disease he went again to Colorado, but 
he was past cure and after a few weeks he 
died. 

Mr. Hagaman was a man of strict integri- 
ty, of pure and blameless life. His manner 
was reserved and dignified, and his disposi- 
tion was gentle and kindly. He was an earn- 
est and patient worker, a judicious counsel- 
lor, and an able advocate. He won high 
praise in the community and with the Bar 
by his defence of Lammens on the charge 
of murder. Mr. Borcherling was assigned 
to defend the prisoner and Mr. Hagaman 
was chosen to assist him. He worked up 
the case with great skill and managed it ad- 
mirably, and displayed great power as an 
advocate. He also showed his ability as an 
advocate in the short time in which he served 
as Assistant Prosecutor. The Bar can ill 
afford to lose such men at the beginning of 
their cureer, and his loss is deeply felt. 


We have received a copy of a thoughtful 
and suggestive address delivered before the 
State Bar Association of Ohio on Dec. 27, 
1882, by Rufus King, the President of the 
Association, upon ‘The Administration of 
Justice and some of its Obstacles.” 





MATRIMONIAL, 

John F. Hageman, of Princeton, was mar- 
ried in August to Mrs. Herbert, widow of 
the late Charies Herbert, of New Bruns- 
wick. 
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THE CHIEF JUSTICE OF ENGLAND 


The Bar Association of New York are to 
be envied in having secured Lord Chief Jus- 
tice Coleridge as their guest at their meeting 
this month. It will be interesting for law- 
yers trained in the traditions of the common 
law to meet an officer whose title is associ- 
ated with so much in the history of the law, 
and the name of Lord Coleridge has especial 
associations of its own. Lord Coleridge, more. 
over, ishimself a most charming man to meet- 

John Duke Coleridge is the son of Sir 
John Taylor Coleridge, Judge of the Queen’s 
Bench, who was a nephew of the poet and 
the friend and biographer of Keble. He 
was educated at Eton and Oxford, and on 
being called to the bar chose the Western 
circuit, of which he afterwards became a 
leader. In 1865 he entered the House of 
Commons as member for Exeter. Three 
years after he was appointed Solicitor-Gen- 
eral and Knighted, and in 1871 he succeeded 
Sir Robert Collier as Attorney General. In 
1873 he was made Chief Justice of the Com- 
mon Pleas, and on the death of Lord Cock- 
burn, in 1880, that office having been vacated, 
he became Lord Chief Justice of England, 
and as such is the legal representative of the 
Chief Justicesof the three ancient courts, 
the Queen’s Bench, the Common Pleas and 
the Exchequer. 


NOTES OF EXCHANGES. 


The Central Law Journal for August 17 
has an article on the MEASURE OF INTEREsT, 
touching upon the conflict of laws, the rate 
after maturity, the rate after judgment, in- 
terest upon interest, suspension of interest 
and the change of law. The New Jersey 
rule in regard to the rate after maturity, 
which reconciles a good many cases, is not 
referred to. 

The Albany Law Fournal for August 11 
contains an article entitied ELEMENT oF In- 
TENTION IN CONVERSION. It is not theo- 
logical or in any sense religious, but relates 
especially to the consequences of taking the 
wrong road by mistake upon a hired horse. 
It is, in fact, a note upon Spooner v. Man- 
chester, 133 Mass. 270, in which it was held 
that one who hires a horse to drive to a par- 
ticular place, and in returning takes the 
wrong road by mistake, and on discovering 
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his mistake takes what he considers the best 
road back, which carries him by a circuit 
through another town, is not liable for trover 
for conversion. 

The North American Review for Septem- 
ber contains a thoughtful article by Judge 
Cooley on the STATE REGULATION OF CoR- 
PORATE Prorits, besides the article we have 
already noticed on MUNICIPAL REFORM by 
John A. Kasson, M. C. 

The Century for September contains the 
article previously referred toby Wm. R. Grace 
on MUNICIPAL REFORM. 

The leading articles in the American Law 
Review for July-August are: TITLES OF 
STATUTES, AMERICAN LAW GOVERNING THE 
PAYMENT OF DEBTS OF DECEASED PERSONS, 
FUNCTIONS OF A PROSECUTING OFFICER, 
EFFECT OF ABANDONMENT UPON THE SHIP 
OwNERS RIGHT TO FREIGHT AND GENERAL 
AVERAGE, THE MARRIED WOMEN’S PRop- 
ERTY AcT, 1882, (ENGLAND) JUDICIAL DIs- 
CRETION. 





HUMOROUS. 


A debtor who was sued by his creditor 
acknowledged that he had borrowed the 
money, but declared that the plaiatiff knew 
at the time that it was a ‘“‘ Kathleen Mavour- 
neen loan.” ‘‘A Kathleen Mavourneen 
loan?” repeated the Court, with a puz- 
zled look. “That’s it, Judge. One of the 
‘it may be for years and it may be forever’ 
sort.” 

The following is a specimen of Sir W. 
Maule’s way of addressing a jury: “‘Gentle- 
men, the learned counsel is perfectly right 
in hislaw. There is some evidence upon 
that point. But he is a lawyer and you are 
not, and you don’t know what he means by 
some evidence, and so I'll tell you. Suppose 
there was an action on a bill of exchange, 
and six people swore they saw the defendant 
accept it, and six others swore they heard 
him say he should have to pay it, and six 
others knew him intimately and swore to his 
handwriting. And suppose, on the other 
side, they called a poor old man, who had 
been at school with the defendant 40 years 
before and had not seen him since, and he 
said he rather thought the acceptance was 
not his writing, why, there would be some 
evidence that it was not. And that is what 
the learned counsel means in this case.” 








